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Introduction

Europe and European companies increasingly become an impor-
tant market for PRC companies. Europe offers a stable political and
economical environment, qualified workforce, excellent infrastruc-
ture and a common market with more than 480 million potential
customers, regarding only the member states of the European
Union.

CMS, as an alliance of nine major European law firms, is able to
offer you comprehensive and qualified legal advice in every rele-
vant jurisdiction throughout Europe, guiding you through the
whole process of your business operation or investment. Our law-
yers have vast experience in advising multi-national companies as
well as small and medium enterprises. You will find offices of CMS
member firms in over 47 cities throughout the world, including

of course every major business city in Europe as well as Shanghai,
Beijing and Hong Kong.

In this edition of our newsletter you will find information about
investment issues in France, Germany and the United Kingdom.
If you are considering investments in Europe or have any further
questions, please do not hesitate to contact us. We will be happy
to be at your service.

Investment in France

Foreign investments and business development are strongly encour-
aged in France. In recent years, the French government has been
relentless in its efforts to promulgate regulations for promoting
employment, creation of small and medium companies size com-
panies, and especially foreign direct investment. There is virtually
no restriction on foreign investments. On the contrary, investors
may enjoy different favorable treatments according to their invest-
ment scales and forms.

The formalities for setting up a company in France are quite sim-
ple. The investors shall draft articles of association and provide the
required documents to the Register of Commerce and Companies
("Registre du Commerce et des Sociétés”) before the competent
Commercial Court for registration.

Foreign investors enjoy the same treatment as French citizens when
creating a company, a branch, or a liaison office. However, a for-
eigner individual appointed to represent the entity and/or manage
the direct day-to-day affaire (i.e. general manager or members of a
Directorate of a joint stock company, manager of a limited liability
company, or chairman of the board of a simplified joint stock com-
pany) shall hold a foreign merchant permit (“Carte de commercant
étranger”), except for EU citizens.

There are basically three possibilities offered to foreign investors
to do business in France. A temporary solution is to establish a
representative office, whilst the permanent solution is to establish
a branch or a subsidiary.

Let's take a look at the main various forms of business foreign
investors can conduct in France.
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1. Liaison/representative office

Setting up a liaison/representative office in France is an easy short
term solution considering its relatively low cost. A rep. office can
engage in the following activities: contact French or foreign com-
panies for import and export; disseminate advertisements in the
media for the purpose of introducing its products or services; at-
tend expositions or give demonstrations.

A liaison/representative office has no legal status under French law,
thus it could not engage in commercial activities. Accordingly it is
not subject to corporate income tax or VAT. It is not required to
provide any financial documents, nor to hire any accountant. VAT
on its office expenditures can be refunded.

If the development of business requires it, a liaison/representative
office could be transformed into a branch or subsidiary and the
proper legal procedure under French law shall be complied with
accordingly.

2. Branch

A branch has no legal status under French law. However, it could
engage in commercial activities such as: manufacturing, take or
issue orders, issue invoices, deliver goods, make custom declara-
tion, etc. Its legal representative is authorized to sign commercial
contracts.

A branch is a permanent establishment under French law. There-
fore, it is subject to corporate income tax and VAT.

3. Subsidiary

Subsidiaries are companies incorporated under French law and
have legal status. They can conduct commercial activities such as
import, export, issue invoices, deliver goods, and manufacture, etc.

The most common form chosen by investors to set up a company
are limited liability company, single person limited liability company
and joint stock company.

a) Limited liability company

Due to its flexibility, limited liability company is the most used form
of company in France, especially when establishing small or me-
dium size companies with low capital. It could have from 2 to 100
limited partners whose liability is limited to their capital contribu-
tion, or even just one shareholder for single person limited liability
company. Since 2003, there is no minimum capital requirement
anymore. The capital contribution may consist in cash, in kind, or
in work. One fifth of the contribution in cash may be paid up at
the registration and the rest within the following five years. The
articles of association must be in writing; they may consist in a pri-
vate agreement or a notarized deed.

b) Joint stock company

Larger size companies commonly take the form of a joint stock
company, due to the possibility to offer shares to the public. The
minimum capital requirement is euros 37,000 and euros 225,000
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for companies offering shares to the public. It must have no less
than seven shareholders. The internal management system may
consist in a board of directors only, or a board of directors together
with a board of supervision.

The capital of a joint stock company is divided into equal shares
and shareholders are liable up to their capital contribution. Shares
are freely transferable (excepted otherwise provided in the articles
of association).

¢) Simplified joint stock company

Since the reform of 1999, the Simplified joint stock company has
become more and more popular especially with medium sized
companies, innovative companies and multinational companies
which often choose this form to create wholly owned subsidiaries
in France. The advantage of this structure is to provide a large flex-
ibility in the internal organization of the company that, in a broad
extend, may be freely determined in the articles of association.

Simplified joint stock company can be set up by just one person
(Single person simplified joint stock company). The minimum regis-
tered capital requirement is euros 37,000 and no public offering is
allowed. Contributions may consist in cash or in kind.

d) Limited partnership company

There are two kinds of limited partnership company: one is a sim-
ple limited partnership company and the other is a joint stock lim-
ited partnership company. Both forms tend to disappear in practice.

The particularity of limited partnership companies consist in the
presence of two types of shareholders, one having unlimited liabil-
ity called "associés commandités” (at least one) and the other(s)
having a limited liability called “associés commanditaires” (at least
three). The former type of shareholders is generally in charge of the
management of the company (except otherwise provided in the
articles of association).

e) Partnership company

There is no minimum capital requirement for setting up a partner-
ship company and only two partners are needed. This kind of com-
pany is rarely used in France since the partners have an unlimited
liability and the transfer of the equity interest must be authorized
by the other partner(s). Usually this form of company is adopted
where the “intuitu personae” is very important. However, some
investors may also choose this form for tax purposes since the en-
tity is considered as transparent, i.e. it is not subject to tax as legal
entity, only partners are subject to tax proportionally to their capital
contribution.

The death, bankruptcy or loss of capacity of the partners usually
leads to the dissolution of the company.
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INVESTMENT IN GERMANY

The German Limited Liability Company
(Gesellschaft mit beschrankter Haftung — GmbH)

Investors planning to enter the German market, whether via a
branch operation or a legally independent German subsidiary, can
choose from a broad variety of possible investment vehicles.

German company law distinguishes between partnerships (Perso-
nengesellschaften) and corporations (Kapitalgesellschaften). While
partnerships are based on the partners as individuals or entities,
corporations are based on the invested capital. Such capital-based
corporations are independent legal persons and only the corpora-
tion with its assets (including share capital) is liable for the corpora-
tion’s debts. In contrast, with partnerships the partners are usually
liable, with their personal estates, for the debts resulting from the
partnership’s business. Therefore, investors normally choose a cor-
poration as the investment vehicle for their business set up in Ger-
many. The main forms of corporations are the Aktiengesellschaft
(AG — Stock Corporation) and the Gesellschaft mit beschrénkter
Haftung (limited liability company). While the AG is popular for big
companies and can be publicly listed on stock exchanges, small
and medium sized companies as well as foreign investors usually
prefer the GmbH.

A GmbH may be established for any legal business purpose by one
or more persons (e.g. Chinese individuals as well as Chinese legal
entities). The required Articles of Association of the GmbH should
provide the name of the company, its business scope, the total reg-
istered capital and the amounts to be paid in by each shareholder.
Further provisions, for example regarding minority rights of share-
holders, can be stipulated at the discretion of the shareholders.
There are almost no legal restrictions on such further provisions.
The Articles of Association have to be signed in front of, and no-
tarized by, a German notary. The company name of the GmbH has
to contain the suffix ‘GmbH’ or any other commonly understood
abbreviation indicating the limitation of liability. The Articles of As-
sociation also have to contain the registered office of the company
in Germany. The establishment of a GmbH requires a registered
share capital of at least EUR 25,000. If the company is to have only
one shareholder, the registered share capital has to be fully paid in,
in cash or in kind, to be at the disposal of the company’s manag-
ing director and may not be paid back to the shareholders until the
liquidation of the company.

Upon notarisation of the Articles of Association, the acting notary
will arrange for the registration of the company at the local com-
mercial register. Once the company has been registered, the com-
pany may start to operate. Acting in the name of a GmbH prior to
its registration can expose the acting persons to personal liability
and should thus be avoided.
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A GmbH should have one or more managing directors and may
have a supervisory board. The latter is not mandatory and for small
and medium sized companies rather unusual. The managing direc-
tor has to be an individual. He or she does not have to be a share-
holder or of German nationality or residence. The managing director
is bound to implement instructions and resolutions of shareholders’
meeting. Shareholders instructions or shareholders’ resolutions can
be passed in physical shareholders’ meetings or by written circular
vote.

The liability of the company is limited to its assets. After registra-
tion with the local commercial register, there is no additional share-
holder’s liability.

Shares of a GmbH may be sold and assigned to any third party un-
less certain restrictions are provided in the company’s Articles of
Association. Every assignment of a share requires notarization by a
notary and shall be brought to the attention of the company. How-
ever, there is no obligation for the company to maintain a share
register or any other formal records of share ownership. Shares in a
GmbH are not evidenced by share certificates. Ownership of shares
of a GmbH follows from the notarial documents covering the sale
and assignment of such shares.

In Germany there are no restrictions concerning repatriation of
earnings or capital. The profits of the GmbH as a legal person are
subject to German corporate income tax (Kérperschaftsteuer). The
tax rate amounts to 25 %. In addition a Solidarity Surcharge of
5.5% is levied on the corporate income tax change (XJ: ??). Fur-
thermore, it is subject to a local trade tax (Gewerbesteuer) with a
range between 15 % and 20 %. The trade tax amount paid may be
deducted from the taxable income and thus reduce the corporate
income tax. Additionally, profits distributed to a shareholder are
subject to individual income tax (Einkommensteuer). To avoid (do-
mestic) double taxation, only 50 % of the distributed profits are
subject to income tax which is enforced by a withholding tax (Ka-
pitalertragsteuer). In general foreign shareholders are also subject
to German income tax in respect of the profits arising in Germany.
In accordance with the Double Tax Treaty between Germany and
China the withholding tax rate amounts to 10 %.

Secondment of Chinese employees to Germany

More and more Chinese companies desire to enter the European,
and in particular the German, market by establishing a German
subsidiary or branch. Especially in the start-up phase of a newly
established or acquired company or branch operation, specific
know-how needs to be transferred from the Chinese company to
the German sites. Before a Chinese company seconds Chinese em-
ployees to Germany, it should make itself familiar with the German
immigration regulations.

Non-EU foreigners who wish to work in Germany either need a
“settlement permit” (Niederlassungserlaubnis) or a “residence per-
mit for working purposes” (Aufenthaltserlaubnis zum Zwecke der
Erwerbstatigkeit). As Germany recently had more than five million
unemployed, there are strict requirements to be fulfilled by foreign
nationals to qualify for a residence permit. The admission of for-
eign employees to the German labour market is therefore linked to

GmbH MiR—fusiZ U ESES, HARMNRRER, BF
EAdpEERGER, B ITFHhAEARAAMERATR. &
FSEEWNEZERAAN, BABELARRFSEFEEEMESR
BERER. BEHESNPITRASERTRY, REZIE
THERFXRWABENGRAFRFWEBEEERR
i (e

ANEMAE A= ARAIE RE. EAREMAHLEILLT
BEMBILZE, BRARTHESINKEBIEMEE.

BRIFAFERAERE], GmbH AR EFFEILLLAEME
=7 . AMEB—RBEREILWNE — 2 A IERATEF B
Al BRARRAENSRE—MRNBICESHBRNIEE
EMETERIEF. IGmbHARAH 218 13 BAUE$ S IE
9. 2 PASSILBRAN Y & AR LE RO S A TE U A

BEEARG A AR CEARE. EAATEAN, GmbH R
FERAMEMNEE LB FTER (Korperschaftsteuer), #
EH 25%. I, BIRAFRFEHEN 5.5% BAEWHSEE
o NAIRBHMMT R G (Gewerbesteuer), FEA
15-20%, BATHISA SR EnA] MRIRL AT R0k, MR >
NAIFTBH. BN, DEARRAFEE MR AT
&8 (Einkommensteuer). A% (EAK) WEER,
FrnEERIRLEURE 50% MEBPAIIRR (Kapitalertrag-
steuer) FIEXBMANAFBER. —KBMs., MERRDBYS
M EEEEANNFEASHNEEN AFTER. RIEPE
FZITHRA RN, TRBREEA 10%.

ZRTFERRZEHE

k% a9 [E A A ARET IR 9 A A F A R
M, THEEETS. LEEERRIISHKENARS D
MR R, TEARFEFSERBEFENEERA
ZEE. PEAREZRTEERAZEEN, AUEELH
BHREEBRBEOMNE.

HEREE TR IER BASNE A B EES EBIFATIE
(Niederlassungserlaubnis) = T{E/E B FAJiE (Aufenthalts-
erlaubnis zum Zwecke der Erwerbstatigkeit) . FHTEEI
BRUWABERES R, EENEXINEAIKBUS B IFAT I
TR . B, SNERRBEEHENEE TS, BUR
FTREHEGEEAETRE. EERRBNEREENGEE

the requirements of the German economy. The German immigra-
tion office will only issue a residence permit for working purposes
upon the approval of the German Federal Employment Agency.
Such an approval will only be granted if such agency concludes
that the employment of the Chinese applicant will have no nega-
tive impact on the domestic labour market.

Such lacking negative impact can be proven by demonstrating that
the Chinese employee possesses a certain qualification that is not
available otherwise on the German labour market. In this regard,
involvement of a legal advisor is usually beneficial. If possible, such
legal advisor will argue that the Chinese applicant belongs to one
of the privileged groups of foreign nationals from outside the EU.
These privileged foreign nationals — whose employment is princi-
pally considered to have no negative impact on the German labour
market — may obtain a residence permit for employment purposes
without prior approval of the Federal Employment Agency. In such
case, the immigration office will issue the required residence or set-
tlement permit without forwarding the application to the Federal
Employment Agency. Such simplified procedure particularly applies
to foreign employees who are sent to Germany only for a short
term of up to 3 months in order to assemble, maintain or repair any
technical machinery. Furthermore, the so-called “highly qualified”
foreign nationals belong to this privileged groups of employees.
The term “highly qualified” covers scientists with special technical
knowledge, teaching personnel or scientific personnel in promi-
nent positions and specialists and executive personnel with special
professional experience who receive a salary of, currently, at least

€ 85,000.00 p.a. The same applies to the managers of the man-
agement board of a company with limited liability or of a stock cor-
poration and to managers with special power of attorney (Prokurist).

As far as Chinese nationals are concerned, residence permits shall
always be applied for in the form of a visa prior to entering Ger-
many at the visa department of the German embassy or consulate
general in the People’s Republic of China. Unless a simple short-
term stay (up to 3 months) is planned, this can be a time consum-
ing process, since the German embassy or consulate general shall
procure the consent of the competent German immigration office
at the place of the intended residence. Only once an application
for a visa has been approved by such immigration office, can the
embassy or consulate general grant the desired entry visa. After ar-
rival in Germany, the Chinese national and any accompanying fam-
ily members must apply for a confirmation of the visa obtained.

The new European General Product Safety Directive
2001/95/EC

Almost all member states of the European Union have already in-
corporated the new General Product Safety Directive (2001/95/EC)
into their national law. Since Germany was among the first EU-coun-
tries to enact the corresponding German Act, the “Appliance and
Product Safety Act” (Gerédte- und Produktsicherheitsgesetz — GPSG),
some of the resulting national legal effects are described below by
taking the German situation as an example.

The EU Directive, and thus the German GPSG, is designed to in-
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crease the safety requirements for consumer products and techni-
cal equipment by prohibiting the supply of unsafe products to the
EU market. A product does not just have to be safe when used for
its designated purpose; it shall also be safe when it is used incor-
rectly but in a reasonably foreseeable manner.

The GPSG is directed at manufacturers or distributors as well as
other parties acting on their behalf such as agents or importers.
Even if manufacturers do not actually produce the product them-
selves but have it produced by another entity and supply the prod-
uct on the market in their own name, they are still regarded as
manufacturers.

Under the GPSG there are certain requirements to be fulfilled by
the manufacturer and/or the distributor in marketing consumer
products. In particular the manufacturer has to fulfil wide ranging
information and product monitoring requirements.

®m The instructions for use of the consumer product must be in
the German language if the product is supplied to the German
market.

®  The product or the packaging shall evidence the name and
address of the manufacturer and the product must be marked
in such a way that it can be clearly identified. Manufacturers
outside the European Economic Area must apply the name and
address of their representative or importer within the Euro-
pean Economic Area. All necessary measures must be taken to
permit an effective consumer warning or recall of a product if
it becomes apparent that the product is unsafe i. e. dangerous.
This means that the manufacturer must implement its own
crisis management with clear guidelines.

m  For this reason it is particularly important that the product can
be clearly identified. How the product is identified or marked
is the decision of the manufacturer. Possible means of identi-
fication are type or serial numbers or lists of customers. The
company must be able to respond quickly and effectively in the
event that a consumer product is found to be unsafe.

®m  The manufacturers shall take samples of the consumer prod-
ucts which they have put on the market, investigate complaints
and keep a record of its investigation.

m Distributors shall be informed by the manufacturer about any
products that turned out to be defective and any measures
which are taken.

m  Finally, manufacturers must notify the authorities immediately if
they know or have reason to believe that a consumer product
constitutes a risk to health and safety.

Distributors must not put consumer products on the market if they
know or have good reasons to assume that such products are un-
safe. Further, they shall monitor the products that they have put on
the market (the same obligation apply to manufacturers).

The authorities can request the distributors to recall dangerous
products. Distributors are obliged to cooperate both with the man-
ufacturer and the authorities. They shall make contingency plans,
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for example plans of action and appropriate documentation, and
keep them in a suitable manner. Distributors must inform the au-
thorities immediately if they have reason to believe that the prod-
ucts that they have put on the market are unsafe. A distributor can
only meet all these obligations if it installs and maintains its own
effective product surveillance system.

If a consumer product does not comply with the GPSG, the author-
ities have a very wide discretion as to how to act. The action scena-
rio may range from simple product investigations, product warn-
ings in the press, radio and on the internet, orders for product re-
calls or even prohibiting the marketing of a dangerous product.
The competent national authorities are also empowered to confis-
cate products which are unsafe. Even though the authorities can
only act directly vis-a-vis the distributor located in Germany, such
action may have drastic consequences for the manufacturer located
in countries outside the EU, e.g. in the People’s Republic of China
(e.g. in case of a recall etc.). Therefore, compliance by Chinese man-
ufacturing companies with the EU-product safety directives and the
corresponding national laws like the German GPSG is advisable.
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Dr. Ulrike Glick

CMS Bureau Francis Lefebvre
Room 905, Kerry Center
1515 Nanjing Road West
Shanghai 200040

Tel.: +86 (0)21 /62 89 63 63
Fax: +86 (0)21 /62 89 96 96
E-Mail: ulrike.glueck@shanghai.cmslegal.com

Investment in the UK

No restrictions on foreign investment

Easy access to capital markets

London is Europe’s financial hub

U.K. has strengths in financial services, technological industries,
as well as the traditional manufacturing industries

The U.K. has a long and successful multicultural heritage

m  New ideas and foreign investors are welcomed and encouraged

YOUR WORKFORCE

It is important to emphasise that, generally, when you hire local
workers or local managers in the U.K., you make an employment
contract with them and usually, provide them with at least a writ-
ten statement of the essential terms of the contract.

In addition to employment contracts, relations between employers
and employees are governed by labour legislation and collective
bargaining agreements, which often means that some terms will
be implied into contracts of employment. In the U.K., even if you
do not agree either an oral or a written contract with your em-
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ployee, such a contract is still implied by law.

This means that employees are protected from unfair dismissal, that
they are usually entitled to a certain period of notice, before you
can dismiss them and in certain situations they might be entitled to
compensation or a redundancy payment if their employment ceases.
Some of the legitimate reasons for dismissal are serious miscon-
duct, lack of qualifications of the employee and genuine business
reorganisations. Even in these cases the employer should observe
proper dismissal procedures.

The strength and influence of trade unions in the U.K. has dimin-
ished significantly over the last twenty-five years.

OBTAINING WORK PERMITS

Chinese employees or managers working in the U.K. will need a
visa, a permission to stay and a work permit. Britain has one of the
most flexible labour regulatory environments, with fixed work per-
mit application fees and low general labour costs.

If a non-EU citizen has a valid permission to stay in the U.K. he or
she would still need a visa to be able to travel to another European
Union country. However, when you apply for a short stay “Schen-
gen” visa, it is possible to move freely in many European Union
countries within the validity of the visa. So, for example, if you ob-
tain a Schengen visa to France, you would then be able to travel
from France to Italy or Spain, for instance, so long as your visa has
not expired. To obtain this type of visa you will be required to hold
a passport or travel document that is valid at least three months
beyond the validity of the visa.

TAXATION AND PROPERTY

Chinese employees working in the U.K. must pay income tax. The
rates of income tax for the tax year 2004-2005 were as follows:
income up to £ 4,745 is exempt, income over that amount and up
to £ 6,765 is taxed at 10 %, then at 22 % for income from £ 6,766
to £ 36,145 and at 40 % for income over £ 36,145. However, Chi-
nese employees on short-term assignments are likely to be exempt
from income tax.

Also, generally, in the U.K. there are no exchange control or curren-
cy regulations, save for anti-money laundering legislation. Chinese
employees can take out any money earned in the U.K. without
restrictions.

There are no restrictions on acquisition of land or property any-
where in Britain.

RECRUITING PEOPLE TO WORK FOR YOU

Britain has a wide network of recruitment and head hunting agen-
cies that, for a fee, will undertake to find suitable candidates for
your business. The advantage of contacting such agencies is that
they have knowledge and experience of the local British markets
and local workforce.

The content of job advertisements and where they are placed
should be given serious consideration, as it may give rise to claims
for sexual, racial, religious or disability discrimination. Employers
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must always ensure that there are no words or pictures, contained

in an advert that could give the impression that, for example, a man
would be preferred for the post. It is also important to ensure that

circulation of the advert is wide enough to ensure that no religious
group, racial group or sex will be directly discriminated against, be-
cause they will not have the opportunity to see the advert.

If you are considering employing Chinese nationals for junior man-
agement jobs, many British universities have Chinese nationals
studying who will have good language skills and understand about
living in the U.K., both of which will be important for your Chinese
employees in the UK.

WHAT IS IT LIKE TO LIVE IN THE U.K.?

According to a recent survey among 500 European companies
Europe’s best business city is London in terms of external transport
links, quality of telecommunications and languages spoken. Lon-
don, as well as other major cities in Britain have thriving Chinese
communities, with Chinese community centres, numerous food
outlets and restaurants, etc.

It is generally safe to live in British cities.

EDUCATION

In Britain it is a legal requirement for all children between the ages
of approximately 5 and 16 to receive full-time education. Educa-
tion standards vary. The majority of children are educated in state-
run non-fee paying schools. These are available to all people living
in the U.K., including your own employees living in the U.K. The
remainder go to independent schools that rely on privately paid tu-
ition fees. If you have employees moving to the U.K. with children
of school age it is advisable to select an area in which to live that
offers good schooling. There are consultants who can advise you
on this.

CONCLUSION

With its flexible economy and skilled and adaptable workforce,
many of the world’s most successful companies have chosen the
U.K. to set up or expand their business.

If you are thinking of investing or trading with the U.K. too, we are
ready to help with practical and accurate advice on any aspect of
your business expansion.

Contact:

John Mayall

CMS Bureau Francis Lefebvre
Room 905, Kerry Center
1515 Nanjing Road West
Shanghai 200040

Tel.: +86 (0)21 /62 89 63 63
Fax: +86 (0)21 /62 89 96 96
E-Mail: john.mayall@shanghai.cmslegal.com
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